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Kaipara be Ovanganui « Two Oceans Twe Harbours

Telecommunications Sub-Licence

Meeting: Kaipara District Council
Date of meeting: 27 June 2019
Reporting officer: John Burt, Property and Commercial advisor

Reason for confidentiality: S7(2)(i) enable any local authority holding the information to carry on
without prejudice or disadvantage negotiations (including commercial and industrial
negotiations).

Purpose/Nga whainga

This report is seeking Council approval of a telecommunications sub-licence on the land leased
to Mangawhai Bowls Club and sub-leased to the Mangawhai Club.

Executive summary/Whakarapopototanga

Council land at 209 Molesworth Drive is leased/sub-leased to'Mangawhai Bowls Club and
Mangawhai Club. Currently the Clubs pay a rental of $1.00 per year, the rent is reviewable
every five years with the next review due.in January 2021. Spark has recently approached the
two clubs asking to site a cellphone tower on the leased land on long term basis and in return
are offering a commercial rental.

Telecommunications companywho want to establish a cellphone tower on Council land should
really obtain a commercial lease directly from Council. However, the lease(s) Council has with
the Clubs do not allow either Council or the two Clubs to grant a further sub-lease/licence
without the agreement of each other.

Consequently, this report is recommending that Council approves a variation to the lease(s) to
allow a sub-licence to Spark, but only on the proviso that a rent review is commissioned in
conjunction with the variation. This will allow for both Council and the Clubs to benefit from the
rental payable by Spark under the sub-licence.

Recommendation/Nga titohunga
That Kaipara District. Council:

a) Approves a variation of the lease to allow for subletting, a rent review in 2019 and a
sub-lease for a communication tower at 209 Molesworth Drive to Spark New Zealand.

b)  Delegates to the Chief Executive responsibility for negotiating the terms and conditions
of the variation to the Mangawhai Bowl(s) Club Lease and the sub-lease to the
Mangawhai Club.

Context/Horopaki

Council is the owner of land at 209 Molesworth Drive which is leased/sub-leased to the
Mangawhai Bowls Club and the Mangawhai Club respectively (Clubs). The lease was last
renewed for a term of 21 years in January 2016, however the Clubs also have perpetual rights
of renewal. The Clubs currently pay a rental of $1.00 per year but the rent is reviewable every
five years under the terms of the lease.

Under the terms and conditions of the lease, the Lessee shall not unless expressly provided in
the lease, alter or replace improvements or construct new improvements without first obtaining
the consent in writing of the Lessor (Council). The lease also expressly excludes the ability to
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sublet or further sub-lease. The lease also requires the land is only utilised for a defined
permitted use, which does not include telecommunications towers.

The Clubs requested Council approval to erect a temporary cellphone tower on the land over
the Christmas holidays. Notwithstanding the lease conditions approval was given for this to
happen for a short term over summer 2018/2019 as it was considered to provide a community
benefit. A copy of the request from the Mangawhai Bowls Club, which includes a site plan, is
appended to this report as Attachment A.

Discussion/Nga korerorero

In the past we have seen community organisations with a lease or Licence to Occupy Council
land at a peppercorn rental, then apply to sub-let to a telecommunications company (or even
another community group) for a market rental. They often claim this is an important funding
source for them.

Council’s standard Licence to Occupy template allows for Council to grant other licences over
the licensee’s area (though we normally limit their area to their building footprint anyway). This
is intended to promote shared use and full optimisation of public land rather than exclusive use.

If a telecommunications company wants to establish a cellphone tower on a piece of Council
land, ideally they should obtain a commercial lease through Council, not sublet under a sports
club or community group who have a lease or licence from Council to occupy that site.

However, the lease that the Clubs have does not have a provision that would allow Council to
grant a further sub-lease/licence to other organisations and as detailed above in the context
section the Clubs are not permitted to sublet or sub-licence either.

Spark has recently approached the two Clubs and made a commercial offer to site a cellphone
tower on a long term basis at 209 Molesworth Drive. The Clubs have requested that Council
considers allowing them to sub-lease to Spark. They are now aware of the legal position with
respect to lease/sub-leases.

Options

Option1 Do nothing

Option 2 Agree to a variation of the lease(s) and approve the granting of a sub-lease to
Spark.

Option 3 Negotiate a variation of the lease(s) so that Council could grant a further

sub-lease directly to Spark.
Assessment of Options

Option 1 — Do Nothing

Criteria Advantages Disadvantages

Financial Neither Council nor the two
Clubs obtain any benefit from
rental income.

Economic Development Missing the opportunity that
enhanced broadband could
provide to business.
Social/Community Missing the opportunity to
enhance digital accessibility for
the community.
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Option 2 - Agree to a variation of the lease(s) and approve the granting of a sub-lease to
Spark.

Criteria Advantages Disadvantages

Financial If the variation included a rent Rental paid directly to the
review now rather than in two Clubs so no direct
January 2021 Council could benefit to Council.

benefit from rental.

Economic Development | Improvements to mobile
broadband coverage will
facilitate business development.
Social/Community Provides an opportunity to
enhance digital accessibility for
the community.

Option 3- Negotiate a variation of the lease(s) so that Council could grant a further sub-lease
directly to Spark.

Criteria Advantages Disadvantages
Financial Council would receive this The two Clubs unlikely to
income fromqits land. agree to this variation as

they would miss out on any
additional income.

Economic Development | Improvements to mobile
broadband coverage will
facilitate business development.
Social/Community Provides an opportunity to
enhance digital accessibility for
the community:

If Council decides to do nothing both it, the two Mangawhai Clubs and the community may
miss out on the benefits that the installation of a cellphone tower by Spark would provide.

If Council decides to approve a variation of the lease(s) both the Mangawhai Clubs and the
wider community would receive the benefits detailedin the table above. If Council was
inclined to choose this option, it should be on the proviso that the two Mangawhai Clubs
agree to a rent review now rather than waiting until 2021. Council could then also share in
the financial return that the cellphone tower installation would provide. |

I 'ts in a position to pay rental on the use of this land even before any rental from
Spark is considered.

It is difficult to see the two Mangawhai Clubs agreeing to a variation of the lease(s) where by
only Council is receiving rental from the tower as there would be no additional benefit to
them.

Policy and planning implications

Council's Community Assistance Policy does not expressly provide for third party use of
Council land where a community group has use of it. The Kaipara District Plan allows for
installation of cellphone towers on rurally zoned land. Spark has already applied for a
planning certificate for the tower in anticipation of Council’s decision.

Financial implications

The applicant Spark and/or the two Mangawhai Clubs will be required to pay Council’s legal
costs in respect of any variation to the lease(s). The Mangawhai Clubs are currently only
paying $1.00 per annum for the use of the land they occupy, however a variation to the lease
which includes a 2019 rent review will allow this to be reviewed in the near future.
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Risks and mitigations

The financial risk to Council has been mitigated by the requiring spark or the Mangawhai
Clubs to meet all costs associated with any variation to the lease.

Legal risks will be mitigated by careful following of due process and having any variation
sublicense documents reviewed by Council’s Solicitors.

Any risk to Council’s reputation would be mitigated by making a decision in the best interests
of Council’s ratepayers and the wider community.

Significance and engagement/Hirahira me nga whakapapa

The decisions or matters of this report do not trigger the significance criteria outlined in
Council’s Significance and Engagement Policy. The publicwill be informed via the Council
meeting once the decision of Council has been made.

Next steps/E whaiake nei
Negotiate lease variation with Mangawhai Bowls.Club incorporated and sub-lease with Spark

New Zealand.

Attachments/Nga tapiritanga
Title
A Request Letter from Mangawhai Bowls with site plan

John Burt, 05 June 2019
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e ‘Phone 09 4315085.

G ]

29" March 2019

Hi John,

Further to the temporary installation of the Spark Tower over the Christmas
period, we are now asking for a permanent Spark Tower to be installed. This will
be for a period of 30-35 years with a 3-yearly renewal.

Mangawhai Bowls Inc are the head lessee of this site at (Molesworth Drive)

We look forward to your response.

Thanking you

Dundee Henwood

President %//0/

Mangawahai Bowls Inc



00L:1

1 d3SOd0Odd

asuadxa $,J0)0BIUOD BU} Je poob apew aq
Jleys seoinas Bupsixa o) abewep Auy "9)IS UO PAWLIUOD USa(d Jou SABY
S80IAISS 958U "8)IS 8Uj} JO AJUIDIA By} Ul S30IAI8S Bunsixa |[e josj0.d
pue 21e00| 0} AJjiqisuodsal s,0J0B13U0D 3Y} S| )} "SPJ0dal SO Auoyine
[e00] Woly pajojd pue paule)qo usaq sey uolewlojul saoinuss bunsixg
‘ubisep pue uonebi}saul [eolUY08}0a9) 0} 198[gNS SI UOEPUNO) JOMO |
‘8IS ayj 0] “yied
1e9 gnjO 8y} ybnoly} ‘aAlg YOMS3|O|\ WO} SI 9)nod ssaode pesodold G
*Aluo ejewixoidde ale pue [aAd] punoib wouy aie usAIb SjAeT v
*9ALQ YUOMSS|O 3y} ul Ajoyine
Ajddns woyj paoinos aq 0} 818 SSIIAISS SUORBIIUNWWO0D3|9) PUB JOBMOd '€
‘Aenins 0} 103[gns
pue sjewixoidde ale umoys saouejsip pue sbulieaq ‘sauepunog g

© N

"A|uo aAljeolpul St juiod YUON YL L

S310N
e [ 21q14
S — Jamod
SS ———  JS)BMULIOIS
aN3ao3a1 0001:1
NV1d 31IS
/, / S S
\ e
\ / S — Ty
M - .\,/ rr)q "
s
o _— \ A
s \
\ \
AL /rou sS -~
™ b, L% oy
. e ) _sS
cc&,«/adﬁ //, \\
e e . / ‘ ——(wvi3a
339) 3LS

S
/C@m \ 2
s NOW o —
w®z/® So
%o& c,.@)t \
o =
®OO/ \
WCO/V S C.wOvv
\ = /yﬂo_,_/mw/OMév@z/Onw \
S oe e\ s
e c QZVO%J U . Eoom/ g e \
S%o@omgﬁe,%
ve S
L : sjauiged juawdinbs
A/ %@ ZN YJedg pasodoid
et \
S \
uonepuno} ped uo 1amo} [99)s
\ S S 8|qequijo-uou wog ZN eds
Ajjeulajul paypes ‘spiejjoq [99)S - 9
) sAqoy uonoadsul yum jew yueg
WG L2 = WG'G X WO'G
eale asea| ZN Yeds
»
_—®

Jlouno Jolsiq esediey
96YLLS
25005740
L3107

000°0S:}

329'525€S9Z ‘NLZ'L 195959 :ONZN

NV1d NOILLVOO1

/ ¥ &9 U./;

JECE

rbou’
=
N

Wi

L

) Hs

Ha

WEES

5 <
»&;23%53»

\ o ‘l‘., o L
, 1@!1, )n:h;\& &”Mx&ﬁ“

JONIHIHTY AIYO FLVNIXOdddV

0

ww o}

—8

[
ww 051





